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MYTH: Child welfare agencies are required to terminate parental rights if a parent is incarcerated.

FACT: Important exceptions to the requirement to terminate parental rights provide child welfare
agencies and states with the discretion to work with incarcerated parents, their children and the
caregivers to preserve and strengthen family relationships.

The Adoption and Safe Families Act (ASFA) requires
state child welfare agencies to initiate termination of
parental rights if a child is in foster care for 15 out of
the previous 22 months, unless one of several
exceptions apply. The ASFA exceptions to the
mandatory filing rule that are most relevant to
incarcerated parents include:

e at the option of the State, the child is being
cared for by a relative; and

e the State agency has documented in the case
plan ...

e a compelling reason for determining that filing
such a petition would not be in the best interests
of the child.

These exceptions provide child welfare agencies
with flexibility to work within the requirements
imposed by ASFA by recruiting relatives as
caregivers for children and by developing carefully
written case plans that document, as circumstances
warrant, that the severance of the parent-child
relationship would be contrary to the child's best
interests.

Because they are in federal statute, the exceptions
provided in the law are available to every state,
though not all use them in practice. Some states and
the District of Columbia repeat the exceptions in
their state statutes, emphasizing their applicability.
These states include (as of February, 2010):
Alabama, Alaska, California, Colorado, Connecticut,
Florida, lllinois, Indiana, lowa, Maine, Maryland,
Massachusetts, Minnesota, Mississippi, Missouri,
Nebraska, New Hampshire, New Jersey, New
Mexico, New York, North Dakota, Oregon,
Tennessee, Utah, Vermont, Washington, West
Virginia, and Wyoming.
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This MythBuster is one in a series of fact sheets intended to clarify existing federal policies that affect formerly incarcerated individuals and their families.
Each year, more than 700,000 individuals are released from state and federal prisons. Another 9 million cycle through local jails. When reentry fails, the
social and economic costs are high -- more crime, more victims, more family distress, and more pressure on already-strained state and municipal budgets.
However, when reentry works, it positively impacts health and housing, education and employment, family, faith, and community well-being.



